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The Surface Transportation Board terminates its approval of the
agreements of motor carrier bureaus to engage in rate-related
collective activities.

In this decision the Board completes its periodic review, pursuant to 49 U.S.C. 13703(c),
of agreements of motor carriers to engage in rate-related collective activities. After analyzing
comments received from other interested persons and the submissions of the motor carrier
bureaus seeking renewal of their agreements, and after reviewing the record from the prior
review cycle, we have decided to terminate our approval of the agreements of all remaining
motor carrier bureaus.” To provide sufficient time for parties to adjust to a new environment
without antitrust immunity for motor carrier bureau activities, this decision will become effective
in 120 days.

The termination of Board approval of the underlying agreements renders moot the
requests of the Southern Motor Carriers Rate Conference and others, in Section 5a Application
No. 46 (Sub-No. 20) et al., for approval to expand the geographic scope of their collective
activities from regional to nationwide. Consequently, this decision also dismisses those
applications.

BACKGROUND

Under 49 U.S.C. 13703(a)(1), motor carriers have authority to enter into agreements with
other carriers to collectively establish rates, classifications, mileage guides, rules and rate
adjustments for general application based on industry average carrier costs. Motor carriers may
seek Board approval of such an agreement, 49 U.S.C. 13703(a)(2), and if they obtain that
approval, their activities under the agreement are immunized from the antitrust laws pursuant to
49 U.S.C. 13703(a)(6). However, at least every 5 years the Board must review its approvals of
motor carrier bureau agreements, and must change the conditions of, or terminate, its approval
when necessary to protect the public interest. 49 U.S.C. 13703(c).

There are currently 11 motor carrier bureaus with Board-approved agreements
conducting various activities. One of these bureaus, the National Classification Committee,
comprised of motor carrier members, establishes freight commodity classifications. The NCC
assigns to each commodity a numerical “rating” based on four transportation characteristics—

? The 11 bureaus that have sought renewal of Board approval of their agreements are:
EC-MAC Motor Carriers Service Association, Inc.; Household Goods Carriers Bureau
Committee (HGCBC); Machinery Haulers Association, Inc.; Middlewest Motor Freight, Inc.;
Nationwide Bulk Trucking Association, Inc.; National Bus Traffic Association, Inc. (NBTA);
National Classification Committee (NCC); Pacific Inland Tariff Bureau, Inc.; Rocky Mountain
Tariff Bureau, Inc.; Southern Motor Carriers Rate Conference, Inc. (SMCRC); and Western
Motor Tariff Bureau, Inc.
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density, stowability, ease of handling, and liability for breakage or loss.” Motor carrier rate
bureaus, acting independently of NCC, then develop collective rates (referred to as class rates)
based on the classification ratings developed by NCC and other movement characteristics that
they consider relevant, such as distance, shipment weight, and whether the shipment is truckload
or less-than-truckload (LTL). Class rates tend to increase with the classification rating. In other
words, all other things being equal, a shipment with a classification rating of 100 will have a
lower final charge than a shipment with a classification rating of 200.

Prior to the reforms of the Motor Carrier Act of 1980 (1980 Act),” shippers were far more
likely to be charged the class rates set by rate bureaus.” Now, many carriers, especially the larger
ones, set their rates individually according to their own costs and market conditions, and they
separately publish their own rates. Those carriers that do continue to use a class rate system
usually apply significant discounts to the class rates due to competition among carriers. For
those carriers and the shippers that use them, the class rates can serve as a baseline and a
common language for further negotiations. The bureaus argue that the class-rate system reduces
the need for shippers and carriers to retain large amounts of data that would otherwise be
required to solicit and generate rate quotes.

Rate bureaus also compute general rate increases (GRI) for their members. GRIs are
initiated, at least in part, to improve participating carriers’ operating ratios by factoring in
industry-wide increases in costs.

Other services provided by motor carrier bureaus include mileage guides and cost studies.
In addition, SMCRC markets a service known as “Czar-Lite,” which has been discussed
extensively in this and prior proceedings. Czar-Lite is a nationwide database of the rates
collectively set by all of the bureaus, and it is available on-line for a fee. It provides a
commercial replacement for the information dissemination function of tariffs that previously
were filed with the Board’s predecessor, the Interstate Commerce Commission (ICC).

The collective rate-related activities of the NBTA and the HGCBC are tailored to the bus
and household goods industries, respectively. They are described in greater detail infra.

3 See Investigation into Motor Carrier Classification, 364 I.C.C. 906 (1981) and 367
I.C.C. 243 (1983), aff’d, National Classification Committee v. United States, 765 F.2d 1146
(D.C. Cir. 1985).

* Pub. L. No. 96-296, 94 Stat. 793 (1980).

> In 1976 there were only 9,261 notices of “independent action” by carriers in the bureau
system. By 1981, there were more than 80,000 such notices. See Motor Carrier Ratemaking
Study Commission, Collective Ratemaking in the Trucking Industry; A Report to the President
and the Congress of the United States, at Ch. 4, Exh. 14 (1983) (Motor Carrier Ratemaking

Study).
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Prior Review Cycle. In the prior review cycle, the Board imposed more restrictive
conditions on its renewed approval of most bureau agreements.® NCC was required to amend its
agreement to provide for: (1) shipper access to critical information at an earlier stage in the
classification process; (2) resolution of classification dockets by a single, expedited decision; and
(3) the right to seek an initial review of that decision by a neutral arbitrator.” The rate bureaus
were required to amend their agreements to: (1) furnish a “truth-in-rates notice” when collective
rates are quoted, disclosing the range of discounts offered by member carriers; and (2) prohibit
the use of a loss-of-discount penalty for late payment of charges.®

Current Review Cycle. In December 2004, the Board commenced the current review of
all outstanding motor carrier bureau agreements in STB Ex Parte No. 656.° Because a number of
the comments received were directed solely to NCC, in October 2005, the Board commenced a
separate investigation into NCC’s activities in STB Ex Parte No. 656 (Sub-No. 1)."

Expansion Requests. In 1994, SMCRC, which currently conducts collective ratemaking
activities on a regional basis, sought approval to operate on a nationwide basis.'" In response,

% Board approval of the NBTA agreement was renewed without conditions. Application
of the National Bus Traffic Association, Inc., for Extended Approval of its Conformed
Agreement, Section 5a Application No. 9 (Amendment No. 8) (STB served May 24, 2002). The
Board did not rule at that time on the application for renewed approval of the HGCBC, which
has continued to operate under its previously approved agreement.

7 See National Classification Committee — Agreement, 3 S.T.B. 917 (1998), 4 S.T.B. 496
(2000), 5 S.T.B. 1077 (2001), and Section 5a Application No. 61 (Sub.-No. 6) (STB served
Mar. 27, 2003, Oct. 16, 2003, and Dec. 10, 2003).

8 See Rate Bureau Agreements — EC-MAC Motor Carriers Service Assoc., Inc., et al.,
5 S.T.B. 1065 (2001); Section 5a Application No. 118 (Sub.-No. 2) (STB served Mar. 27, 2003
(EC-MAC-II), and Oct. 16, 2003); Niagara Frontier Tariff Bureau, Inc. — Agreement, STB
Section 5a Application No. 45 (Amendment No. 17) (STB served Oct. 16, 2003); Middlewest
Motor Freight Bureau, Inc. — Renewal of Agreement, STB Section 5a Application No. 34 (Sub-
No. 10) (STB served Jan. 21, 2004); and Pacific Inland Tariff Bureau, Inc. — Renewal of
Agreement, STB Section 5a Application No. 22 (Sub-No. 8) (STB served Jan. 15, 2004).

? See Motor Carrier Bureau — Periodic Review Proceeding, STB Ex Parte No. 656 (STB
served Dec. 1, 2004), revised (STB served Jan. 21, 2005).

12 See 70 FR 60881 (Oct. 19, 2005).

' SMCRC’s original application for expansion was docketed as Section 5a Application
No. 46 (Amendment No. 19). In 1996, SMCRC submitted a revised application, which was
docketed as Section 5a Application No. 46 (Sub-No. 20). A proposal for minor changes to its
agreement that was unrelated to the proposed expansion was separately considered and approved
in Southern Motor Carriers Rate Conference, Inc., Section 5a Application No. 46 (Amendment
No. 20) (STB served Sept. 4, 1997).
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six other regional rate bureaus sought approval to operate nationwide in the event that SMCRC
received such approval. All of the territorial expansion requests were subsequently consolidated
and merged into a broader proceeding to determine whether continued approval of existing
agreements was warranted.'> In EC-MAC Motor Carriers Service Assoc., Inc., et al., 3 S.T.B.
926, 935 (1998) (EC-MAC-I), the Board delayed consideration of the matter, at the request of
certain members of Congress, in anticipation of further Congressional action regarding motor
carrier bureaus.

In December 1999, Congress amended the statute to prohibit the Board from approving
geographic expansion of regional rate bureaus to operate nationwide."> In February 2003,
Congress removed that prohibition.'* Accordingly, in November 2003, SMCRC renewed its
request for approval to conduct collective ratemaking nationwide. The Board reopened the
record and sought comments on the renewed request."”

A summary of all of the filings received in this case is provided in the Appendix.

DISCUSSION AND CONCLUSIONS

Our action today represents the final step in a process that began more than a quarter
century ago of making the motor carrier industry fully competitive. The 11 remaining rate
bureaus constitute the vestige of a system of collective ratemaking developed during a period of
extensive regulatory intervention in the transportation marketplace. Given the maturity and
vitality of the motor carrier industry, that system is incompatible with a free market-based and
fully competitive system.

Both collective ratemaking and the debate about whether such activity should be shielded
from the antitrust laws have been a part of the motor carrier industry since its inception. The
difficulties of the Great Depression had a profound effect on the ability of all American
industries to earn compensatory revenues. As part of President Franklin Roosevelt’s New Deal,
Congress passed the National Industrial Recovery Act'® (NIRA), which replaced free market
competition with cooperative action subject to regulatory oversight. NIRA was intended to

12 See 59 FR 25121 (May 13, 1994) (consolidating the requests and seeking comments);
and 62 FR 27653 (May 20, 1997) (broadening the territorial expansion proceedings and seeking
additional comments on all relevant issues, including fundamental questions about the role of the
rate bureaus and the need for antitrust immunity in the current environment).

B See former 49 U.S.C. 13703(d) (2000).

14 See section 354 of the Omnibus Appropriations Act FY 2003, Pub. L. No. 108-7, 117
Stat. 11 (Feb. 20, 2003); H.R. Conf. Rep. No. 108-10 (2003).

569 FR 13620 (Mar. 23, 2004).
16 Ch. 90, 48 Stat. 195 (1933).
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stimulate the economy through the promotion of “codes of fair competition” and the
standardization of certain business practices. The code governing the motor carrier industry,
developed by the new motor carrier rate bureaus, required that each carrier file a schedule of
minimum rates and tariffs."’

After NIRA was struck down by the Supreme Court, Congress passed the Motor Carrier
Act of 1935"® (the 1935 Act), which initiated a system under which the ICC restricted new entry
into the trucking business and approved specific routes. The 1935 Act also required motor
carriers to file tariffs with the ICC 30 days in advance, allowed protest from other common
carriers of a proposed tariff, and required that carriers’ rates be reasonable “as to both minimum
and maximum.”"” The underlying rationale of the 1935 Act was that the motor carrier sector was
economically unstable and that cut-throat competition might destroy the fledgling industry.

In 1948, with the motor carrier industry facing antitrust lawsuits and investigations by the
U.S. Department of Justice and several states regarding collective activity, Congress passed the
Reed-Bullwinkle Act (Pub. L. No. 80-662, 62 Stat. 472 (1948)). That act allowed rate bureaus
operating under ICC-approved agreements to set rates collectively, and it immunized the
activities of bureaus operating under an ICC-approved agreement from the antitrust laws.

In the environment of pervasive regulation, almost all carriers belonged to a rate bureau.
Most customers paid the undiscounted class rates that the bureaus set and published for their
member carriers. The bureaus also published adjustments to those rates (whether reductions or
increases) that any member carrier might request. The bureaus calculated and published, for
their member carriers, the amounts of any across-the-board increases or decreases to rates that
should be applied to take into account changes in the carriers’ labor and fuel costs. All rates
were subject to regulatory challenge.

The regulatory environment has changed substantially since the bureaus began. As the
Interstate Highway System was built and trucks, rather than the railroads, came to dominate the
carriage of manufactured goods, the motor carrier industry achieved financial stability and the
original rationale for restrictive motor carrier regulation ceased to exist. A significant turning
point was the 1980 Motor Carrier Act, in which Congress essentially repealed interstate motor
carrier regulation in order to promote competition.”” The 1980 Act curtailed the permissible

17 See Motor Carrier Ratemaking Study at 455, 534.
18 Ch. 498, 49 Stat. 543 (1935).

19 See Franklin D. Roosevelt, Statement on Signing the Motor Carrier Act, Aug. 9, 1935
at http://www.presidency.ucsb.edu/ws/index.php?pid=14912.

2 See H.R. Rep No. 96-1069, at 3 (1980) (“Th[is] legislation establishes a new Federal
policy which is to promote a competitive and efficient motor carrier industry . . ..”); Central &
Southern Motor Freight Tariff Ass’n v. United States, 757 F.2d 301, 309-12 (D.C. Cir. 1985).
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activities of rate bureaus seeking continued regulatory approval.21 Then, in 1994, Congress
removed the requirement that motor carriers of general freight file tariffs.?

In the ICC Termination Act of 1995 (ICCTA),> Congress removed most of the
remaining framework of pervasive regulation in favor of more robust competition. It eliminated
regulation of motor carrier rates altogether, except for rates for household goods movements,
rates for joint motor-water movements in noncontiguous domestic trade,”* and rates set
collectively by motor carrier bureaus.”> Congress also mandated a periodic review of existing
motor carrier bureau agreements under a “public interest” standard, presumably in recognition of
the prospect that the deregulated environment could render government approval of motor carrier
collective activities and continued antitrust immunity inappropriate.

Four years later, Congress rejected a proposed amendment that would have “made the
STB’s review discretionary rather than mandatory and return[ed] the process for reviewing these
[agreements] to what it was prior to [ICCTA].”*® Instead, Congress retained a mandatory
periodic review of all agreements, requiring the Board to take a fresh look “every five years [at]
any agreement for any activities approved under Section 13703.”%

! Among other things, the Act prohibited bureaus and their members from interfering
with any carrier’s right to publish its own rates and prohibited bureau members from voting on
rate proposals in which they did not participate, other than general rate increases, changes in
commodity classifications, and changes in tariff structure. See former 49 U.S.C. 10706(b)(3).
Congress also provided for an independent study of motor carrier ratemaking to review what
role, if any, the rate bureaus should continue to have. The group assigned to conduct the study
recommended the “complete elimination” of antitrust immunity for motor carrier ratemaking,
finding that it restrains competitive behavior. See Motor Carrier Ratemaking Study at summary
p. xv and p. 534. To date, that recommendation has not been carried out.

22 Trucking Industry Regulatory Reform Act, Pub. L. No. 103-311, 108 Stat. 1673
(1994).

3 Pub. L. No. 104-88, 109 Stat. 803 (1995).

** The term “noncontiguous domestic trade” refers to domestic (as opposed to
international) movements originating in or destined to Alaska, Hawaii, or a territory or
possession of the United States. See 49 U.S.C. 13102(5).

2 See 49 U.S.C. 13701.
26145 Cong. Rec. H10060-01 (Oct. 14, 1999); 49 U.S.C. 13101(b).

27 145 Cong. Rec. H12874 (Nov. 18, 1999). Board approval of an agreement does not
expire on its own. Rather, existing agreements “shall continue unless the Board determines
otherwise.” 49 U.S.C. 13703(c)(2).
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Since extensive regulation ended, the motor carrier industry has continued to increase its
share of the nation’s total freight expenditures.”® The extensive regulation of the past served to
protect the motor carrier industry from, among other things, what was perceived to be the threat
of destructive intramodal competition. Based on this record, there is no longer any need for the
controlled conditions under which the industry developed. Such conditions stifle competition.

The Public Interest Standard.

Congress has directed us to approve motor carrier collective agreements only if we find
that such agreements are in the public interest, and to terminate our approval of existing
agreements when “necessary to protect the public interest.” Our determination of what actions
are necessary to protect the public interest with respect to existing agreements is governed by the
transportation policy set forth in 49 U.S.C. 13101(a).’® These regulatory policy goals are replete
with the Congressional desire for fair competition, reasonable rates, pricing flexibility and
efficiency.

By mandating a periodic review of all agreements every 5 years, we believe Congress has
directed us not only to review new developments that could affect our reasoning in prior
decisions, but also to take a fresh look at the evidence and past reasons for finding any existing
agreement to be in the public interest.*' In the past, when the Board (and the ICC before it) has
considered whether to approve certain collective agreements, it has evaluated: (1) whether the
agreement furthers (or hinders) national transportation goals, (2) whether the agreement has
anticompetitive effects, and if so, (3) whether the public benefits to the agreement outweigh any
anticompetitive effects.”? We believe that this approach is also an appropriate way to assess
whether termination of approval is necessary to protect the public interest.

The transportation policy that guides this agency’s actions regarding motor carriers is set
out at 49 U.S.C. 13101. Specifically, as pertinent here, section 13101(a)(2) provides that it is the

% In 1980, approximately 70% of the nation’s total freight expenditures were paid to
motor carriers, compared with 87% in 2004. Motor Carrier Ratemaking Study at 42; Assessing
the Motor Carrier Industry and Its Segments: Current and Prospective Issues, 2006 at 1,
Prepared for Analysis Division, Office of Research and Analysis, Federal Motor Carrier Safety
Administration (Apr. 1, 2006).

¥ 49 U.S.C. 13703(c)(1).
3% See 145 Cong. Rec. H10060-01 (Oct. 14, 1999); 49 U.S.C. 13101(b).

1 Congress’s decision to have Board members appointed to 5-year terms means that
each periodic review will likely be presided over by a Board with a different composition than in
the prior review.

32 See, e.g., Western Railroads Agreement, 364 1.C.C. 1 (1980); Household Goods
Forwarders Tariff Bureau, Section 5a Application No. 106 (ICC served Aug. 7, 1991).
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policy of the United States Government, in overseeing transportation by motor carrier, to
promote competitive and efficient transportation services in order to—

(A) encourage fair competition, with reasonable rates for transportation by
motor carriers of property,

(B) provide efficiency in the motor carrier transportation system. . .

(D) allow a variety of quality and price options to meet changing market
demands and the diverse requirements of the shipping and traveling public. . .

(I) improve and maintain a sound, safe and competitive privately owned
motor carrier system. . . .

The motor carrier transportation policy thus supports the promotion of competition in the motor
carrier industry.

The 11 agreements immunize the participants from the application of the antitrust laws,
in particular, as most relevant here, the Sherman Act. The fundamental purpose of the Sherman
Act is to promote fair competition for the benefit of consumers and the economy. Section 1 of
the Sherman Act prohibits agreements that unreasonably restrain trade.” Courts have construed
section 1 as an absolute bar to certain types of agreements that “always or almost always tend to
restrict competition and decrease output.”** This includes agreements between competitors to fix
prices, regardless of the “reasonableness” of the fixed price or the justifications for the
arrangement.”> Courts have condemned such horizontal pricing agreernents36 as per se unlawful
even when the agreements relate only to maximum or “list” prices that are routinely discounted
in the marketplace.”’

33 15 U.S.C. 1. While section 1 literally prohibits all agreements in restraint of trade, the
Supreme Court long ago construed the statute to prohibit only unreasonable restraints of trade.
See Standard Oil Co. v. United States, 221 U.S. 1, 58 (1911).

* Broadcast Music, Inc. v. CBS, 441 U.S. 1, 19-20 (1979) (BMI).
3% See United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 223 (1940).

3% Horizontal price-fixing refers to an agreement between direct competitors at the same
level of a market. In contrast, vertical price-fixing refers to agreements between parties at
different levels in a market, e.g., an agreement between a product manufacturer and a retail
dealer.

37 See, e.g., In re High Fructose Corn Syrup Antitrust Litigation, 295 F.3d 651, 656 (7th
Cir. 2002) (High Fructose) (“An agreement to fix list prices is . . . a per se violation of the
Sherman Act even if most or for that matter all transactions occur at lower prices. . . . [S]ellers
(continued...)
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Antitrust immunity can be an integral part of a system of economic regulation that limits
entry and protects existing carriers, while the application of the antitrust laws is consistent with a
deregulated system of free market competition. Although the trucking industry was deregulated
in 1980, this agency has permitted the industry to retain its antitrust immunity, subject to
increasingly stringent restrictions, for more than a quarter century since that date. The remnants
of the once pervasive system of collective ratemaking based on antitrust immunity represented
by these 11 agreements have become increasingly anomalous with each passing year. The time
has come to bring the legal environment in which the motor carrier industry operates into
conformity with the economic realities that govern its behavior.

We conclude that termination of Board approval of all outstanding motor carrier bureau
agreements has now become necessary and appropriate to protect the public interest. The public
has a significant interest in having the competitive market set the rates for all shippers, without
the restraint on competition that collectively set, antitrust-immunized class rates can produce.
Our action today will protect all shippers, especially the small-volume or infrequent shippers
who are most likely to lack the bargaining power to obtain market-driven discounts from the
collectively set class rates.”® We are confident that our approval of bureau agreements can be
terminated without creating unfair or destructive competitive practices,” and without significant
adverse effect on the efficiency or profitability of motor carrier operations,*” or other policies
favored under section 13101(a).

By terminating our approval of the motor carrier agreements, we fulfill our responsibility
to “encourage fair competition, and reasonable rates by motor carriers,”! and usher the motor
carrier industry into a fully competitive era. Prior Board and ICC approval of motor carrier
bureau agreements may have been appropriate under the facts and circumstances of the past.
However, continued reliance on the collectively set class rate system to “simplify” rate quoting is
no longer worth the inevitable resulting reduction in competition. Advances in technology, the
Internet and other communication tools make it easier for carriers and shippers to exchange the
information necessary to solicit and generate rate quotes in a timely matter. Thus, based on our
statutory mandate to protect the public interest, the record before us, and current market

(...continued)
would not bother to fix list prices if they thought that there would be no effect on transaction
prices.”).

# See 49 U.S.C. 13 101(a)(1)(D) and (a)(2)(A) (transportation policy favoring reasonable
rates for shippers).

¥ See 49 U.S.C. 13101(a)(1)(D) and (a)(2)(A).

4 See 49 U.S.C. 13101(a)(1)(B), (a)(2)(B), and (a)(2)(E). See also 49 U.S.C.
13101(a)(1)(C) and (2)(F) and ().

1 See 49 U.S.C. 13101(a)(2)(A).
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conditions, we have looked anew at the benefits, costs, and appropriateness of collective
ratemaking and attendant antitrust immunity.

We recognize that termination of approval of bureau agreements is a significant step
beyond this agency’s past approach of conditioning its approval on measures designed to reduce
the potential for abuse, such as the procedural reforms imposed on NCC and the truth-in-rates
requirement imposed on rate-setting bureaus. The bureaus argue that circumstances have not
changed dramatically since the prior review cycle so as to justify a departure from that prior
practice. However, the Board has both the authority and responsibility to take a fresh look at the
evidence and arguments received here and in prior proceedings and to reconsider the sufficiency
and effectiveness of its past approaches in light of current market conditions.** Indeed, in
conducting a congressionally mandated periodic review, an agency has a duty to examine issues
critically in each periodic review and should not simply rest on prior findings.*’

Having completed the most recent periodic review, including comments and oral
argument, we conclude that the reforms imposed in the past do not ensure that the competitive
marketplace will determine the actual rates charged to shippers. Rather, we are now persuaded
that the motor carrier collective ratemaking system is obsolete in this deregulated robust
competitive market and that motor carrier bureaus should no longer be immunized from the
antitrust laws. Our termination of approval of bureau agreements should not adversely affect any
beneficial bureau activities that may promote the flow of commerce without harming
competition — it will merely subject the bureaus to the same antitrust rules that govern the vast
majority of industries in the private sector of our economy.

Our decision terminating approval of the bureau agreements does not prohibit carriers
from entering into agreements with each other to engage in collective activities related to
ratemaking, classification or any of the other subjects enumerated in section 13703(a)(1)(A)-(G).
Section 13703(a) expressly provides carriers with “authority to enter” into such agreements, and
does not require that agreements be submitted to the Board. The statute also explicitly states that
termination of Board approval of a bureau agreement “has effect only as related to the
application of the antitrust laws.” 49 U.S.C. 13703 (c¢)(1). Thus, the basic question before us
today is whether termination of antitrust immunity for bureau agreements is necessary to protect
the public interest.** We find that it is.

42 See Household Goods Forwarders Tariff Bureau v. ICC, 968 F.2d 81, 84 (D.C. Cir.
1992) (“An agency may change its position as long as it provides a reasoned basis for its
decision.”).

43 See Fox Television Stations, Inc. v. FCC, 280 F.3d 1027, 1043 (D.C. Cir. 2002).

* We disagree with the assertion that issues of the benefits and costs of antitrust
immunity in the context of motor carrier rate bureaus are not properly before us in this
(continued...)
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With that explanation of our general views on the issues, we now turn to a more specific
examination and discussion of each of the various activities of motor carrier bureaus.

Collective Ratemaking

Overview.

At this point, continuation of rate-related collective activities by motor carrier bureaus
free from exposure to the antitrust laws would have little, if any, public interest benefit. It is not
necessary to further any remaining motor carrier regulation, which consists mainly of safety
regulation by the Federal Motor Carrier Safety Administration (FMCSA). Nor is it necessary to
allow motor carriers to interline, to set their own rates, to standardize packaging, or to cooperate
in other ways for the sake of efficient operation.

Nearly all other industries price their goods and services in an environment that is fully
subject to the antitrust laws. There is no longer any compelling reason why the antitrust laws
should not apply equally to the motor carrier industry, where competition, and not regulation,
governs rates and entry.* Continued antitrust immunity for collective rate-related activities can
only hinder the full operation of the competitive forces unleashed by deregulation — forces that
should induce firms to operate more efficiently and pass savings on to customers.

The Board’s most recent approach of conditioning continued approval of the system of
setting class rates upon adherence to a “truth-in-rates” notice, and a prohibition of loss-of-
discount penalties for late payments does not go far enough to protect the public interest.
Despite the bureaus’ apparent adherence to the conditions, shippers’ core concern — that
collective ratemaking, even when subject to discounting, can lead to higher prices — remains.
Because motor carriers no longer need protection from the antitrust laws, to preserve the status
quo would deprive shippers of the full benefits of competition and therefore be contrary to the
public interest.

Views of Other Federal Observers.

Our assessment of the adverse effects of the current immunized system is shared by the
Department of Justice (DOJ) and Department of Transportation (DOT), both of which have
participated in these proceedings. Both of those agencies are convinced that collective
ratemaking likely leads to prices above competitive levels (the levels that would prevail if prices

(...continued)
proceeding. See, e.g., SMCRC Reply Comments, filed Apr. 1, 2005, in STB Ex Parte No. 656,
at [ILA p. 1.

> A different conclusion might be reached in an industry still subject to pervasive
regulation. It is a widely held view that the more deregulated an industry becomes, the greater
the role the antitrust laws should play.
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were only set individually, according to competitive market forces). As DOJ points out, rate
bureaus provide motor carriers with an otherwise-unavailable forum in which they can meet with
their competitors, exchange cost information, discuss preferences on prices, resolve differences
among firms, and agree to raise rates across the board through a general rate increase. According
to DOJ, such communications inevitably lessen price competition among carriers and may also
reduce competition on non-price terms of service. Further, by serving as a focal point for pricing
decisions, use of a collectively set general rate increase (GRI) promotes a higher market price
than would otherwise result. DOJ explains that the mere existence of a collectively determined
GRI gives each trucking firm greater reason to expect that its rivals will take rate actions that are
in line with the bureau-set GRI. Thus, a motor carrier may increase its rates in anticipation that
other motor carriers will act likewise.

DOT agrees that granting collective ratemaking immunity from antitrust laws deprives
the shipping public of the full benefit of the competitive market forces enjoyed by shippers using
other modes of transportation. It argues that trucking does not present a unique situation
warranting such special status. DOT further argues that the previously imposed consumer
protection measures, such as the truth-in-rates notice and the unavailability of the
loss-of-discount penalty for late payments, have not been effective in assuring competitive rates,
as indicated by the shipper opposition to renewed approval of rate bureau agreements.*°

At least one federal court of appeals has also expressed public interest concerns about
motor carriers’ ability to set rates collectively with antitrust immunity. In Central & S. Motor
Freight Tariff Ass’n v. United States, 777 F.2d 722, 730 (D.C. Cir. 1985), the court reasoned
that, “even if one adopts a benign view of rate bureau activities and assumes that the bureaus do
not use their mantle of antitrust immunity to establish monopolistic prices, the ability to set rates
collectively nonetheless permits association members to earn larger, or at least more stable,
profits than they could in the absence of joint rate-setting.” Thus, while “participation in rate
bureaus immune from the antitrust laws . . . produces benefits for the carriers [, it is] fraught with
danger for the public.” Id. at 733.

Role of Discounting and General Rate Increases.

The bureaus argue that the pervasive discounting off of the class rates shows that
collective ratemaking does not adversely affect competition and the level of rates. In 1991, the
ICC accepted this argument and concluded that the activities of rate bureaus were therefore
essentially benign.”” The ICC recognized that the level of discounts varied significantly between

" Shipper organizations do not view the existing protections as sufficient. See Opening
Comments of the National Small Shipments Traffic Conference, Inc., and the National Industrial
Transportation League (NASSTRAC/NITL), filed Mar. 2, 2005, in STB Ex Parte No. 656, at 9.

*" Investigation of Motor Carrier Bureau Practices, 7 I.C.C.2d 388, 463 (1991)
(Investigation).
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shippers but speculated that the full class rates were most likely paid by shippers who might be
able to protect themselves by more careful rate shopping.*

But, as the Board has recognized, the ICC did not give enough attention to the interests of
those “disadvantaged shippers” who receive lesser or no discounts*’ not because they have failed
to shop for discounts, but because they lack bargaining power.”® They are likely to be low-
volume shippers, shippers outside of major traffic lanes, or shippers in emergency situations.
While withdrawal of antitrust immunity will not, by itself, increase any shipper’s bargaining
power (i.e., a small shipper will still be a small shipper), it will at least deter carriers from
augmenting their own bargaining power by acting collectively. Presumably, a carrier would not
continue to pay for membership in a rate bureau if its participation did not yield it additional
revenues. Thus, it would appear either that enough disadvantaged shippers are charged bureau-
set rates to make collective ratemaking financially worthwhile for carriers, or that an artificially
high but industry-accepted collectively set starting point can lead to higher rates even after
discounting.”’

SMCRC witness Middleton confirmed that casual or infrequent shippers receive lesser
discounts, but he attributed this to less attractive shipment density and freight characteristics.”
One problem with this explanation is that the effect of varying shipment density and other freight
characteristics already should be reflected in either the classification system (density,
stowability, etc.) or the class rates (weight, distance, truckload or less-than-truckload), if the
system is working properly.” Thus, if a shipment takes up an unusual amount of trailer space in
relation to its weight, has stowability problems, or cannot spread its platform handling costs over
a long distance, the base (undiscounted) rate should reflect these characteristics. In any event,

48 Id,
¥ EC-MAC-L 3 S.T.B. at 931.

>0 See HCPDC/NASSTRAC Comments filed Aug. 18, 1997, in EC-MAC-I, at 8-9;
NASSTRAC/NITL Opening Comments, filed Mar. 2, 2005, in STB Ex Parte No. 656, at 6-7.

> As one court has observed: “Many sellers are blessed with customers who are
‘sleepers,’ that is, customers who don’t shop around for the best buy; and even for those who do
bargain for a lower price, the list price is usually the starting point for the bargaining and the
higher it is (within reason) the higher the ultimately bargained price is likely to be.” High
Fructose, 295 F.3d at 656.

>2 Statement filed in Section 5a Application No. 46 (Sub-No. 20), on April 21, 2004, by
Jack E. Middleton, Attachment 3, at 7. Witness Middleton’s assertion that all shippers receive
an automatic discount of at least 20% even if they do not negotiate means simply that the true
collectively set rate is actually 80% of the nominal class rate.

3 See EC-MAC-L, 4 S.T.B. at 508 n.11.
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even without antitrust immunity, carriers can set their rates to reflect the cost differentials
described by witness Middleton, but they would have to do so on an individualized basis.

In its 1991 decision, the ICC further reasoned that the needs of disadvantaged shippers
did not warrant special attention because there was enough capacity in the trucking market to
enable even small or occasional shippers to find carriers to serve them at competitive rates.”
However, the ICC’s reasoning assumed a perfect flow of information to match the needs of
disadvantaged shippers to carriers with available capacity, which is not necessarily the case.

In assessing the public interest, we must give significant consideration to the interests of
disadvantaged shippers — the parties least able to self-protect and therefore most likely to have
artificially high rates set by collective action. Termination of Board approval is the best way to
protect their interests. As the Board has explained, “[o]ne feature of more competitive markets is
that the benefits of low prices are broadly spread among the entire market of consumers,
regardless of the fact that submarkets of consumers would, in the absence of competition, be
willing to pay more for a good or service rather than do without it.”*’

Finally, it is noteworthy that the bureaus continued to implement GRIs on a regular basis,
even in the face of extensive discounting off of the collectively set class rates. The record shows
that, at least during the 1990s, collectively set rates, as increased by GRIs, increased substantially
more than either the general rate of inflation (as measured by the Producers Price Index, or PPI)
or the transportation rate of inflation (as measured by the Transportation Index, another Bureau
of Labor Statistics series).”® Thus, even those shippers who receive larger discounts may be
subjected to rate increases, through the application of collectively set GRIs, that are larger and
more frequent than they would be without collective action through rate bureaus. In short, at
every shipper level, the class rate system can lead to higher rates than might otherwise be
charged.

Any shipper can challenge a collectively set rate—whether a class rate or a GRI—before
the Board. But given the range and scope of shippers’ exposure to the artificially inflated rates

>* Investigation, 7 .C.C.2d at 463.
> EC-MAC-IL 3 S.T.B. at 932 [footnote omitted].

°% On average, the Transportation Index increased 40%, while class rates increased
100%. See Comments of Health & Personal Care Distribution Conference, Inc., and National
Small Shipments Traffic Conference, Inc. (HPCDC/NASSTRAC), filed in EC-MAC-I
proceeding Aug. 18, 1997, at 8 and Appendix A. A bureau witness argued that collective rates
increased by a lesser amount, based on the LTL Trucking component of the PPI. See Reply
Comments of EC-MAC Motor Carriers Service Association, Inc., filed in EC-MAC-I proceeding
Oct. 17, 1997, Statement of Irwin H. Silberman. But this component of the PPI measures
changes in the actual less-than-truckload rates charged (including discounts), not changes in
bureau-set rates.

-15 -



STB Ex Parte No. 656, et al.

that result from collective ratemaking, we are not convinced that this is an adequate or practical
remedy. Rather, the large numbers of shipments affected by the rate bureaus’ pricing practices,
combined with the relatively modest per-shipment cost (compared to bulk shipments by rail, for
example), as well as the time commitment required to pursue a regulatory challenge, argues for a
more comprehensive approach. Reliance on mitigating the harms of collective rate-setting
through increased regulation would not be sound policy when a more direct approach —
termination of bureau approval — is readily available and better promotes market-based
incentives and solutions.

Common Rate Format.

The bureaus argue that the present system of collectively set class rates is in the public
interest and actually promotes competition by allowing shippers to compare rates in a common
format. According to the bureaus, it is easier for shippers to compare the discounts offered off
benchmark rates than it would be to compare individual, lengthy rate tariffs of each carrier they
may consider using.

The shipper organizations that have participated in these proceedings do not see a need
for a class rate system, however. They seek an end to collective rate-setting altogether. They
believe they have no more need for a collectively set class-rate system than for the discontinued
system of filed tariffs.

We too fail to see how use of a class rate as a baseline simplifies the process for shippers.
Whether carriers use a common baseline or their own individual rate schedules, a shipper
seeking competitive rate quotations must approach each carrier individually, providing the same
information about the specifics of the particular movement (weight, distance, time, etc.), and ask
for a market rate quote. To obtain competitive rate quotations that are truly useful, a shipper
needs to know the final rates and charges for the specific movement, not simply percentage
discounts taken from bureau tariffs (which may themselves differ where regions overlap). Under
the discount-quotation system defended by the bureaus, if a carrier responds by quoting only a
discount percentage and not the resulting rate, the shipper will have to consult the appropriate
baseline tariff and “do the math” required to apply the quoted percentage to determine the rate.
In short, shippers do not need a rate quotation to be expressed as a percentage off of a benchmark
rate in order to understand it and may find it more useful to obtain competitive rate quotations in
dollar terms.

Change of Approach.

In the prior review cycle, the Board recognized the adverse effect of collective
ratemaking on the policy of section 13101(a) favoring competition and reasonable rates. But the
Board stopped short of terminating approval of motor carrier bureau agreements at that time.
Rather, in EC-MAC-I, 3 S.T.B. 926 (1998), the Board moved to condition its continued approval
of motor carrier bureau agreements on actions by the bureaus to reduce their collectively set rates
to market-based levels. The Board asked parties to suggest a methodology to effect a reduction
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of class rates to prevailing levels, but no bureau (or other party) responded with a workable
approach. Accordingly, in EC-MAC-II, the Board switched to a truth-in-rates approach,
requiring dissemination of information about the actual competitive pricing environment.

Upon review, we are not satisfied that the truth-in-rates measure adequately addresses the
adverse effects associated with allowing carriers to collectively set benchmark rates with
immunity from the antitrust laws. We believe that the threat of antitrust prosecution, and the
availability of treble damages, will be far more effective. It will directly address the public
interest concerns relating to carriers’ ability to signal actual rate movements through GRIs, and
to maintain the artificial pricing “cushion” that class rates can facilitate that is neither cost-based
nor market-based.

We believe this action is necessary and appropriate to address the public interest as
articulated in 49 U.S.C. 13101. The public interest in fair competition and reasonable rates
[section 13101(a)(2)(A)] is paramount here and should not conflict with other national policies
regarding motor carrier transportation. Maximizing competition in the motor carrier industry
should not lead to destructive competition or predatory pricing [section 13101(a)(1)(D)].
Collective ratemaking does not advance service to small communities [section 13101(a)(2)(G)],
as rate bureaus are not authorized under section 13703(a)(1) to address service, individual
markets, or the way that carriers respond to one another’s rates.

The connection between antitrust immunity for collective ratemaking and the furtherance
of other statutory policies, such as adequate profits, fair wages and working conditions [section
13101(a)(2)(F)] and safety [section 13101(a)(2)(I)] is tenuous at best. The fact that a carrier
posts higher earnings (at the expense of its customers) does not mean that it will pay its
employees more or that it will operate a safer fleet of trucks. It should be noted that DOT, which
regulates safety, does not express any concern that ending rate bureau approvals will adversely
affect safety.

Nor do we believe that collective ratemaking is supported by the public’s interest in
motor carrier efficiency [section 13101(a)(2)(B) and (F)], as the bureaus suggest. The starting
point for developing or negotiating rates need not and ought not be to set rates collectively.
Trade associations for other industries commonly publish aggregated non-collectively set prices
charged in markets without violating antitrust laws.”” Almost all prices in our economy are set
without reference to a collectively established baseline price, and, like DOJ and DOT, we see no
reason why trucking rates should be an exception.

Bus Transportation

Collective activity by bus carriers differs from that of freight carriers. While the NBTA
does not collectively establish fares for passengers, it does establish charges relating to the

57 Report on the Functions of the Interstate Commerce Commission at 23.
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handling of baggage and express packages. It also establishes rules relating to their handling.
These rules are described in the Board’s decision renewing approval of NBTA’s agreement in
the prior review cycle.”®

As with the freight rate bureaus, we do not believe that antitrust immunity for the bus
industry furthers sound transportation policy. We find unpersuasive NBTA’s argument that
immunity is necessary to allow small bus operators to compete with other available modes of
transportation.” Cost efficiencies obtained through collective action are not appropriate if they
harm consumers through their potential to increase charges or reduce competition for flexible
travel rules.

NBTA members establish their passenger fares individually, and we see no reason why
they should not also establish their baggage and express charges likewise. Although we have not
received the same degree of interest with regard to bus immunity as we have regarding immunity
for general freight carriers - which is not surprising given the difference between the typical bus
user and the typical business using trucking services - there is no more reason to believe that bus
package rates ought to be collectively set with antitrust immunity than freight rates for other
types of motor carriers. We note that carriers in the airline industry set baggage charges, size
limitations, and package rates individually without any apparent adverse effects on the public.

With respect to rules, those that are benign competitively do not need antitrust immunity
and those that are not benign should not have such immunity. For example, rules that preclude
competition on particular service terms could be struck down summarily if they were challenged
on antitrust grounds. On the other hand, rules that clearly facilitate interchange without affecting
rates and services would not raise antitrust issues. We need not, and will not, attempt to
categorize all of NBTA’s rules according to the degree to which they facilitate interchange and
the degree to which they raise antitrust issues. Given deregulation, there is no public policy
reason why any conduct by bus companies that would otherwise violate the antitrust laws should
be immunized from those laws.

Accordingly, even though no party has specifically requested termination of our approval
of NBTA’s agreement, we believe this action is necessary to protect the public’s interest in
competition for favorable terms and conditions for bus transportation.

> Application of the National Bus Traffic Association Inc., for Extended Approval of its
Conformed Agreement, Section 5a Application No. 9 (Amendment No. 8), slip op. at 2 (STB
served May 24, 2002).

59 See NBTA Comments filed May 24, 2005, in STB Ex Parte No. 656 at 1. NBTA’s
comments requesting renewal were filed late, accompanied by a motion to file out of time. The
motion is granted.
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Household Goods

The collective activity of household goods carriers also differs from that of motor freight
carriers. The Household Goods Carriers’ Bureau Committee (HGCBC) collectively considers
both classifications and rates and does not separate classification from rates.”* HGCBC
publishes different tariffs for different categories of shipments and shippers, including shipments
of certain categories of goods other than the personal effects of households even though only
personal effects and property to be used in a dwelling are now subject to regulation by the
Board.®' As with motor carriage of other forms of less-than-truckload (LTL) freight, shippers
using HGCBC carriers generally receive discounts off the collectively set rates.

The potential for the market to set more competitive rates is as great or greater for
household goods as for general freight. There are a large number of household goods carriers —
HGCBC alone had 1,988 signatories to its agreement in 2005 and the competition is intense
enough to force carriers to discount their rates from the HGCBC-set bureau rates. Household
goods carriage is likely to stay competitive, perhaps even more so than LTL freight carriage,
because entry into household goods carriage requires less investment in terminals.** Because
household goods carriage is structurally competitive, termination of our approval of collective
ratemaking and consequent removal of antitrust immunity for household goods carriage should
be just as beneficial for household goods shippers as for LTL freight shippers.

One significant difference between household goods carriage and freight carriage is that
household goods carriers’ rates remain subject to regulation, whether or not they are collectively
established.”” However, the typical householder is not in a position to mount a regulatory rate

% For background information on collective ratemaking by HGCBC, see its testimony
filed April 24, 2000, in Section 5a Application No. 1 (Sub-No. 10), which HGCBC incorporated
into its testimony in STB Ex Parte No. 656.

' HGCBC’s agreement was originally approved when the statutory definition of
“household goods” encompassed more than the personal effects of households. At that time,
household goods shipments were commonly categorized and discussed in terms of three statutory
categories or “provisos,” only the first of which included the personal effects of households.
Compare prior 49 U.S.C. 10102(11) (1994) with current 49 U.S.C. 13102(10).

62 See HGCBC Comments, filed Apr. 24, 2000, in Section 5a Application No. 1 (Sub-
No. 10), Statement of Joseph A. Habib, at 2-3.

63 See 49 U.S.C. 13701(a)(1)(A) (a rate, classification, rule, or other practice related to
transportation involving a movement of household goods must be reasonable). On behalf of its
members HGCBC has sought and received Board approval of changes to its members’ released
rates program. See, e.g., Released Rates of Motor Common Carriers of Household Goods, 5
S.T.B. 1147 (2001). Our decision today does not foreclose household goods carriers from
petitioning as a group to establish other methodological changes regarding their liability for
household good shipments. See 49 U.S.C. 14706(f)(1); see also United Mineworkers v.

(continued...)
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challenge. Thus, our rate review authority does not provide a strong basis for continued approval
of collective activities of household goods carriers that may deprive their customers of the
benefits afforded by the antitrust laws. Removing the regulatory approval of collectively set
benchmark rates will provide confidence that rates will be at market-set levels.

HGCBC argues that application of the antitrust laws to collective ratemaking by
household goods carriers is not needed to protect disadvantaged shippers. An HGCBC witness
conducted a study of discounts showing that the average of the discounts received by small (cash
on delivery, or “C.0.D.”) shippers (presumably the ones needing protection) is about the same as
that of large “national account” shippers.** The witness attributes this outcome to individual
consumers shopping around for bargains to minimize an expense that can be a large part of a
householder’s budget. It may also be due to the ability of younger householders or those with
few belongings to resort to self-help (i.e., moving their furniture themselves).

While the class as a whole may not be disadvantaged, an average discount level can
conceal a wide range of discounts within the average, with some receiving lower discounts and
some receiving higher ones, and we see no reason why even a small number of disadvantaged
household goods shippers should be relegated to a collectively set base rate that most shippers
can avoid. Our termination of approval of the HGCBC agreement and resulting removal of
antitrust immunity for setting rates will infuse more competition into the system and remove any
potential for household goods carriers to use that system to charge artificially high rates.

Like the SMCRC witness,65 the HGCBC witness admits that there are differences in
discounts but attributes them to differences in the cost of service (smaller shipments, shorter
distances, etc.). Our response to witness Habib is the same — if shippers are receiving discounts
from the class rates because of differences in the cost of service, rather than because the class
rates exceed competitive levels, it is evidence that the class rates are not properly designed to
reflect cost differences. For example, the fact that one household goods shipment moves over a
longer distance than another should already be reflected in the bureau-set rates, if they are
properly designed to reflect the transportation characteristics of shipments of household goods

(...continued)
Pennington, 381 U.S. 657 (1965) (Joint efforts to petition the government do not violate the
antitrust laws.)

64 See HGCBC comments, filed on Apr. 24, 2000, in Section 5a Application No. 1 (Sub-
No. 10), Statement of Joseph A. Habib, at 6-8; HGCBC Opening Comments, filed Mar. 2, 2005,
in STB Ex Parte No. 656, at 11 (updating witness Habib’s study).

65 See supra note 52, and the accompanying text.
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(weight, distance, etc.).®® It is not in the public interest to protect a collective rate-setting system
that does not reflect recognized cost factors.

We do not agree that a collective rate-setting system helps to protect consumers from “fly
by night” carriers that might otherwise prey on unsophisticated householders. We appreciate the
efforts made by the American Moving and Storage Association (of which HGCBC is a part) to
self-police and protect consumers from the unscrupulous practices of rogue movers. But an
unscrupulous carrier is not obliged to participate in the bureau-system and could thus avoid any
consumer-protection oriented bureau requirements. It is true that many household goods
shipments involve individuals who may not be as well-versed in the law of contracts or
commercial transactions as the carriers. However, given the significant expense of moving,
householders can more appropriately protect themselves by obtaining multiple quotes, checking
references, and arming themselves with information from FMCSA, the offices of most state
attorneys general, and local better business bureaus.

Classification

We are also terminating approval of the agreement of the NCC. Shipper advocacy
groups have argued for years that the classification process is being used as an indirect form of
collective ratemaking and is often manipulated to protect carrier revenues. Although we find
only limited support for this contention in the record, we are concerned that the classification
process not be abused once the immunized rate bureau system is dismantled. After more than 50
years of government approval of what otherwise would have been per se illegal price-fixing by
the rate bureaus, it would be a natural and likely step for some carriers, perhaps unintentionally,
to look for ways to use the classification process as a revenue protection device. Such a result
would undo the deregulatory aims of today’s decision and would perpetuate the prior harms to
shippers. Thus, continued approval of NCC’s agreement would be contrary to the public
interest. Our action protects the shipping public’s interest in competitively set rates and neutral
classification ratings.

Abuse of the classification system would be very difficult for the Board to detect and
police. There has been an upward trend in classification ratings in recent history, but it is
virtually impossible to identify a single cause for the trend or to determine whether that cause is
benign or not. Carriers could, under the present system, systematically and selectively seek
ratings increases for those products where shippers have few transportation alternatives, without
fear of the behavior being challenged as anticompetitive. It is difficult for the Board to detect
this abuse without continual monitoring of the classification process, a function the Board is not
well suited to perform.

% Bureau classifications and rates are not detailed enough to reflect all cost factors. For
example, they do not reflect the presence or absence of urban congestion or traffic imbalances.
Thus, back-haul shippers and shippers in less congested areas may pay lower rates that reflect the
carriers’ lower marginal cost of operating in those situations.
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The best way to ensure that such abuse of the classification process will not take place
once the immunized rate bureau system is dismantled is to subject carriers involved in
classification to the antitrust laws. DOJ has the infrastructure in place to monitor industries for
anticompetitive conduct. And the threat of treble damages in civil suits brought by affected
shippers would encourage carriers to carefully review the classification system with regard to its
structure, conduct limitations, and potential for manipulation.

It is not our intent to discourage the classification process properly administered. We
recognize that there are significant benefits associated with having a classification system.®’
Even the most vocal critics of NCC acknowledge that aspects of the classification system help
simplify the process of quoting and negotiating rates.®® To obtain a rate quote, shippers need
only identify the commodity being shipped, the weight of the shipment, and where it is going.
There is usually no need to discuss the density, stowability, handling, and liability characteristics
of each individual shipment, as these factors are reflected in the rating assigned to each
commodity.

Moreover, antitrust immunity is not necessary to create or maintain a classification
system or systems. Classification essentially is a cost model, whereby shipment characteristics
are identified and analyzed to determine the cost of hauling them. There are many industries that
rely upon commercial entities to develop cost models to help determine the price that is charged
for a particular service or product. Some of these cost models are based on actual cost data that
are collected from industry participants through a third party and then appropriately aggregated
for wider dissemination. Other cost models are based on estimated data from public sources.
Still other models are proprietary systems developed and used by a single entity.

The vast majority of these cost models, even those that rely upon aggregated data
collected from industry participants, exist without antitrust immunity. There is nothing about the
motor carrier industry that requires that NCC’s cost model, or any other competitive motor
carrier cost model that is created, to operate outside of the antitrust laws. Rather, NCC and any
competitors must ensure that its model complies with the antitrust laws’ standards for, among
other things, neutrality, aggregation and confidentiality.

67 See the House Committee on Public Works and Transportation Report that
accompanied the Motor Carrier Act of 1980, H.R. Rep. No. 96-1069, 96th Cong., 2d Sess. at 28:

[TThe Committee is of the view that the commodity classification system
currently in place is a useful tool for shippers, receivers and transporters of
regulated freight [s]o all “know what they are talking about” thereby contributing
to an efficient and economical transportation system.

o8 See DOJ Comments at 5. Also, NASSTRAC’s comments indicate that the National
Motor Freight Classification would remain useful to shippers even after Board approval of
NCC'’s agreement is terminated.
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If challenged under the antitrust laws, the classification system would be judged under
the “rule of reason.” Contrary to the per se standard that would apply to rate bureau activity, the
rule of reason is a highly fact-specific analysis that looks to the positive and negative effects of
any challenged activity.” Thus, an antitrust court would consider arguments regarding how
classification is pro-competitive or efficiency-enhancing. In 1998, the Board opined that there
was a “sufficient possibility” that NCC would risk antitrust liability if it continued its
classification activities without immunity. See EC-MAC I at 5 n.15. However, DOJ’s
comments in the present record are reassuring that the classification process can be reformed to
comply with the antitrust laws, and that DOJ is willing to assist in this regard. Thus, we believe
that the risk of antitrust liability can be minimized through consultation with DOJ and
reformation of the classification process as appropriate.

Alternative Reforms.

We do not believe that increased regulatory oversight would be effective in preventing
abuses of the classification system. Some commenters have suggested that the Board should
mandate shipper voting rights on NCC’s board. It is not clear that we have the authority to
mandate such a condition.”” However, even if we do have that authority, such a condition would
not be sufficient to solve the perceived problem of structural bias or ensure that the interests of
all shippers were represented. Similarly, we have no confidence that adjustments to NCC’s non-
linear density scale would address the core problem of the shippers — structural and entrenched
bias in a system governed by carriers and immunized from the antitrust laws. In any event, we
cannot conclude from this record that the density scale is, standing alone, inappropriate.”’

% See DOJ Comments at 5 (“Legality of the classification system would depend on all
relevant circumstances, including the methods used for classification, the factors considered, the
decisionmaking process, and whether immunity for collective ratemaking is renewed.”)

" Section 13703(a)(1)-(2) only authorizes “carriers” to enter into these agreements and
seek Board approval; there is no mention of shippers in that section. Cf. 49 U.S.C.
10706(a)(5)(A) (providing for agreements between rail carriers’ shippers to discuss
compensation for a rail carrier’s use of shipper-supplied rolling stock). We interpret the words
“other persons” in 13703(a)(6) as referring to non-parties to an agreement who might otherwise
be exposed to antitrust liability due to collective ratemaking, such as the staffers who help to
administer bureaus, the numerous carriers who participate in their tariffs but are not involved in
their governance, and other firms (including carriers) that help to administer the system by
providing data, studies, etc.

"I Density is the weight of a commodity expressed in pounds per cubic foot. NCC’s
Density Guidelines are a scale of suggested class ratings for a range of shipment densities.
Generally speaking, assuming all other transportation factors remain constant, as density rises,
classification ratings decrease and vice versa. The ratings range from 500 (for a density of less
than 1 pound per cubic foot) to 50 (for a density of 50 or more pounds per cubic foot). Under
NCC’s non-linear density scale, density changes at the lower end of the density scale affect

(continued...)
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Finally, it seems ill-advised to try to micro-manage the process solely to protect carriers in a
largely deregulated industry from the antitrust laws that apply to other unregulated industries.

Continued Approval of NCC’s Agreement Does Not Further Transportation Policies.

Our decision to terminate NCC’s approval is consistent with the motor carrier
transportation policy at 49 U.S.C. 13101. A motor carrier classification system that is
completely subject to the forces of competition and the antitrust laws encourages sound
economic conditions as well as the development of reasonable rates.”> Our chief concern — that
classification not be used to stifle competition among motor carriers following the demise of the
rate bureau system — reflects a policy of deterring unfair competitive practices.”” Termination
of approval is consistent with our policy goal to meet the needs of shippers and other consumers
of motor carrier services.”* Moreover, to the extent our decision facilitates the entry of
competitors to NCC that might devise different ways of determining the transportation
characteristics of commodities, we believe it will increase the variety of pricing options available
to both carriers and shippers.” In sum, our action today terminating NCC’s approval is fully
supported by the regulatory policy goals that Congress has instructed us to pursue.

Other Collective Bureau Activities.

The bureaus argue that they conduct other beneficial collective activities — including
establishment of through rates, joint rates and divisions, and the publication of mileage guides —
that they claim would be at risk without antitrust immunity. We agree that some of these
activities may be useful, or at least benign and not contrary to the public interest. But to the
extent those activities do not affect rates, services, or competition, they do not need antitrust
immunity in order to be continued. If the bureaus are in doubt about the likelihood of exposure
to antitrust liability for those activities, they may take advantage of the business review

(...continued)

classification ratings far more than those at the higher end of the scale. The shipper
organizations contend that this approach penalizes shippers carrying light density items, and
gives carriers a greater incentive to pursue upwards ratings adjustments than shippers have to
pursue downward adjustments. NCC contends that the non-linear scale accurately reflects the
impact of density changes on each end of the scale.

™ See 49 U.S.C. 13101(a)(1)(C) and (D).
49 U.S.C. 13101(a)(1)(D).
™ 49U.S.C. 13101(a)(2)(C).
49 U.S.C. 13101(a)(2)(D).
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procedure administered by DOJ’s Antitrust Division’® or consult other advisors regarding the
bounds of permissible activity for collaboration among competitors.

The bureaus argue that at least some risk of antitrust litigation would attach and that
antitrust immunity should be retained to avoid chilling these beneficial activities. However, as
one court has observed, “[i]t is not realistic to expect a flood of antitrust lawsuits attacking a
substantially procompetitive agreement.”’’ Thus, we believe that the risk of chilling beneficial
activity is small, as long as the bureaus put safeguards in place to avoid improper collusion, an
effort that is standard among other industry associations. Terminating antitrust immunity will
remove the potential to use an otherwise beneficial or benign activity to facilitate collusion in the
provision of rates and services.

NCC argues that trade associations in other industries have run afoul of the antitrust laws
for engaging in activities related to the exchange of price-related information (including cost or
profit data), development of terms or conditions of sale, methods of distribution, joint research,
and product standards and certification programs.”® However, these well-known risks are faced
by trade associations in every other industry. The bureaus should be no more deterred from
pursuing beneficial activity than these other associations. With guidance from antitrust counsel
and possibly DOJ, the bureaus should be able to work out a procedure to gather “price-related
information” in the form of historical information about actual market rates in a way that
minimizes antitrust risks. The remaining activities cited by NCC are either rightfully disfavored
under antitrust law because they relate to rates and services, or are not conducted by the bureaus.

Through Routes, Joint Rates, and Divisions.

The bureaus assert that small carriers need antitrust immunity in order to expand their
service through interline arrangements with other carriers.” However, motor carriers can

" See DOJ’s comments filed Dec. 2, 2005, in STB Ex Parte No. 656 (Sub-No. 1), at 6.
See also DOJ/Federal Trade Commission “Antitrust Guidelines for Collaboration Among
Competitors,” available on the FTC’s website (www.ftc.gov). While not a shield against
antitrust litigation, a favorable business review letter from DOJ will afford significant guidance
on permissible activity. Because the DOJ business review process can take some time to
complete, interested bureaus may wish to file requests with DOJ as early as possible in the 120-
day transition period provided in this decision.

77 Republic Airlines, Inc. v. Civil Aeronautics Board, 756 F.2d 1304, 1317 (8th Cir.
1985).

78 See Rebuttal Comments filed April 21, 2005, in STB Ex Parte No. 656, Rebuttal
Statement of William W. Pugh, at 5-6.

7 See. e.g., HGCBC Comments filed April 24, 2000, in Section 5a Application No. 1
(Sub-No. 10), which HGCBC incorporated into its testimony in STB Ex Parte No. 656.
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efficiently establish through routes, joint rates, and divisions without antitrust immunity. The
interchange of traffic is nothing more than a partnership or contractor/subcontractor arrangement,
whereby the carrier contracting with the shipper arranges for another carrier to conduct part of
the movement. In our economy, the lack of need for collective action is demonstrated every time
a contractor contracts independently with a subcontractor. We see no reason why motor carriers
have a special need for antitrust immunity in order to cooperate with other motor carriers for
interlining purposes.80

The bureaus’ argument does not distinguish between the economic terms of interchange
(rates, divisions, services, territories, participants, etc.), which involve competition issues, and
other terms of interchange that do not involve competitive concerns. While the negotiation of
joint endeavors always involves some cost element, the economic terms of joint endeavors
should be no more difficult to negotiate in the motor carrier industry than in any other industry,
as long as the associated transaction costs can be kept to a minimum. The minimization of
interchange transaction costs may require some standardization in other interchange terms or
conventions, such as billing practices, contract formats, damage recovery procedures, and
computer programs to discover and arrange for the terms of interchange. This type of
standardization does not require antitrust immunity, however, because it does not affect price or
service competition between the interchanging carriers.”!

Mileage Guides.

Rate bureaus also publish mileage guides. Like standard ways of measuring time and
temperature, standard mileage guides can facilitate operations and thereby reduce costs without
affecting competition. There are minimal antitrust risks associated with the collective
publication and adoption of mileage guides, and no party has argued to the contrary.

Rules.

The bureaus, particularly NCC, also establish a variety of rules that indirectly affect the
provision of service. In the prior review cycle, NCC provided an abstract of its rules.** Some
rules may lower the cost of service without affecting competition. However, like all industry
associations, the bureaus must refrain from establishing rules that tend to standardize terms or

%0 As the Board observed in EC-MAC-I, 3 S.T.B. at 931 n.16, citing Petition to
Delay Applic. of Direct Connector Requirement, 367 I.C.C. 886 (1983), aff’d sub nom.
American Short Line R.R. Ass’n v. United States, 751 F.2d 107 (2d Cir. 1984),
“procedures can be feasibly developed to permit ‘direct connectors’ to set joint rates
without antitrust immunity.”

81 See DOJ’s Comments filed Dec. 2, 2005, in STB Ex Parte No. 656 (Sub-No. 1), at 6-

82 See NCC Comments, filed Jan. 29, 1995, in Section 5a Application No. 61, at 6-9.

-26 -



STB Ex Parte No. 656, et al.

conditions on which carriers should be competing, or rules that hinder a particular carrier’s
ability to compete. Following this decision, it will be incumbent upon the bureaus to conduct a
review of their rules to determine which can be retained, subject to the antitrust laws.

Activities Outside Scope of Section 13703.

This termination of approval of bureau agreements does not affect beneficial bureau
activities that do not come within the scope of activities covered under 49 U.S.C. 13703. Our
approval and the resulting antitrust immunity applied only to those activities that are specified in
section 13703(a)(1)(A)-(G). While we will not attempt to specify those bureau activities that fall
outside of the section, we recognize the probability that there are such activities.

Section 5a Application No. 46 (Sub-No. 20)

Our action terminating approval of all remaining motor carrier bureaus renders moot the
applications of SMCRC and other bureaus for geographic expansion of their approved activities.

CONCLUSION

For the reasons given above, we find that termination of our approval of the 11 remaining
bureau agreements is necessary to protect the public interest. The resulting removal of antitrust
immunity should ensure a competitive motor carrier industry.

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

It is ordered:

1. The Board’s approval of the agreements of the 11 extant motor carrier bureaus is
terminated.

2. The applications for geographic expansion to nationwide authority in STB Section 5a
Applications No. 46 (Sub-No. 20) (SMCRC), No. 34 (Amendment No. 8) (Middlewest Motor
Freight Bureau, Inc.), No. 22 (Amendment No. 7) (Pacific Inland Tariff Bureau, Inc.), No. 60
(Amendment 10) (Rocky Mountain Motor Tariff Bureau, Inc.), and No. 25 (Amendment No. 8)
(The New England Motor Rate Bureau, Inc.) are dismissed as moot.
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3. This decision will be effective September 4, 2007.

By the Board, Chairman Nottingham, Vice Chairman Buttrey, and Commissioner
Mulvey.

Vernon A. Williams
Secretary
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APPENDIX
THE PARTIES AND THEIR POSITIONS

I. STB Ex Parte No. 656

There were three rounds of comments in STB Ex Parte No. 656, all of which were
received before the (Sub-No. 1) proceeding was commenced to separately consider NCC’s
agreement. The commenters’ positions and arguments are summarized below.

Opening Comments. Eleven motor carrier bureaus submitted opening comments asking
for renewal of their agreement approval: the ten collective ratemaking bureaus; and NCC
(comment submitted jointly with its unregulated parent, the National Motor Freight Traffic
Association, Inc.), which develops commodity classifications but does not set rates.

The bureaus’ arguments can be summarized as follows:

* As a group, the bureaus argued that (1) Congress supports continued antitrust immunity;
(2) the agreements currently in place should remain approved because the bureaus have fully
complied with all conditions previously imposed in the public interest and nothing has changed
in the short period since the Board’s last approval; and (3) the bureaus facilitate interlining,
uniform packaging, and efficient operations.

* The rate bureaus focused on arguing that: (a) collective “benchmark” rates facilitate
price and service competition; (b) there is no reason to believe that the collectively set rates are
unreasonably high; and (c) small and medium size carriers need collective ratemaking to develop
rates and to compete against larger trucking firms. The SMCRC defended the accuracy of its
costing procedures in motor carrier general rate increase dockets. HGCBC submitted data
allegedly demonstrating that individual shippers do not receive smaller discounts from the class
rates than government or large national account shippers.

* NCC focused on arguing that: (i) the collective classification system serves the useful
function of grouping commodities according to their transportation characteristics and thereby
preventing rate discrimination and internal cross-subsidies; (ii) Congress has recognized the
value of the classification system; and (iii) to avoid the risk of antitrust prosecution, antitrust
immunity is necessary for all NCC functions.

NCC was the only bureau that attracted individually focused opposition to its renewal.
Numerous one-page comments opposing renewal of that bureau were posted on the Board’s
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website. Except for correspondence from several Members of Congress,* almost all of these
comments were from entities connected with the business of providing lighting or lighting
fixtures. Most comments proposed that NCC’s agreement be changed to give shippers an equal
vote with carriers in approving classification changes if the collective establishment of
classifications is to continue to receive antitrust immunity from the Board.

NASSTRAC/NITL filed a statement urging the Board to terminate antitrust immunity for
all bureaus, including NCC. NASSTRAC/NITL maintained that, under 49 U.S.C. 13703, there
is no rebuttable presumption in favor of continued collective ratemaking. Those organizations
argued that collective ratemaking is contrary to the public interest on the grounds that it results in
higher rates for shippers without alternatives and the alleged harm cannot feasibly be cured
through rate regulation by the Board. Alternately, those organizations urged the Board to impose
conditions if the agency opts for renewal. For the rate bureaus, NASSTRAC/NITL proposed the
following conditions: (1) adopt a rebuttable presumption that full undiscounted class rates are
unreasonable; (2) make any automatic discounts mandatory minimum discounts; (3) prohibit
increases in bureau class rates that increase member carriers’ profits rather than cover cost
increases; and (4) adopt procedures to increase transparency and shipper participation in rate
bureau proceedings.

Concerning NCC, NASSTRAC/NITL maintained that, despite the reforms imposed by
the Board during the prior review cycle, NCC’s procedures continue to be biased toward
increases in classification ratings. Those organizations criticized an alleged tendency to wear
shippers down by simultaneously proposing small increases in the classification ratings of many
different goods. To eliminate the alleged bias against shippers in the event that the Board opts to
continue antitrust immunity for NCC, NASSTRAC/NITL proposed that the Board:

(1) reconsider its recommendation, rejected in the prior review cycle, to allow shipper voting
participation in NCC proceedings; (2) modify NCC’s Density Guidelines™ so as to eliminate an

83 Congressmen Harold Ford, Bart Gordon, Pete Sessions, and Jim Cooper, and Senator
Kay Bailey Hutchison sent letters expressing views on the Board’s consideration of continued
antitrust immunity for NCC.

¥ NCC’s Density Guidelines are a scale of suggested class ratings for a range of
shipment densities measured in pounds per cubic foot. The ratings decrease from 500 for a
density of less than 1 pound per cubic foot to 50 for a density of 50 or more pounds per cubic
foot. The Density Guidelines scale appears in: (a) NASSTRAC/NITL’s Comments filed
March 2, 2005, at 15-16; and (b) NCC’s statement of its Policies and Directives, which appears
on its website at www.nmfta.org and in Appendix A of the statement of Freight Transportation
Consultants Association, Inc., filed November 18, 2005, in the (Sub-No. 1) proceeding. The
guidelines are just the starting-point for an analysis that ends with the assignment of a final rating
after factors other than density (stowability, etc.) are considered.
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alleged tendency to penalize movements of light density products, such as light bulbs;* (3) take
steps to ensure that shippers know the precise issues involved in classification proceedings and
that the issues are kept as narrow as possible;* and (4) take whatever other steps may be
necessary to further facilitate shipper participation. As an alternative to shipper voting
participation in NCC actions, NASSTRAC/NITL suggested formation under Board auspices of
an advisory panel of shippers and carriers to consider additional reforms.

Reply Comments. On April 1, 2005, reply comments in support of renewal were filed by
the Middlewest Motor Freight Bureau, Inc., NCC, Pacific Inland Tariff Bureau, Inc., Rocky
Mountain Tariff Bureau, Inc.,87 and SMCRC. The bureaus’ replies took issue with the
arguments and recommendations advanced by NASSTRAC/NITL. In response to the numerous
comments from the lighting industry, NCC’s reply defended its procedures for changing
classifications and its controversial year 2004 increase in the classification ratings for lamps,
lighting fixtures, and lighting parts. NCC’s reply included a study allegedly showing that class
rating increases have not been more frequent than decreases. NCC also replied that the nonlinear
scale of its density guidelines is necessary to ensure that lighter density freight recovers a
reasonable share of revenue needed.®

Reply comments in opposition to the bureaus’ arguments for continuation of antitrust
immunity were filed on April 1, 2005, by DOT (participating for the first time in this proceeding)
and by NASSTRAC/NITL. DOT responded that: (1) competition is inherently better for
shippers and consumers than collective action; (2) antitrust immunity is not necessary to protect
small and medium size trucking firms; and (3) antitrust immunity is not necessary to give
carriers the benefits of joint line rates or standard freight classifications. NASSTRAC/NITL’s
reply added a new proposal that bureaus be required to submit regular financial and membership
reports to the Board to permit better monitoring of their activities.

% NASSTRAC/NITL maintain that the Density Guidelines reflect a “nonlinear”
relationship between density and weight, whereby ratings rise more quickly as density falls than
they fall as density rises. According to those organizations, this gives carriers more of an
incentive to seek reclassifications due to density decreases than shippers have to seek
reclassifications due to density increases.

% To illustrate this concern, NASSTRAC/NITL use a hypothetical example of NCC staff
commencing an inquiry as to the density of all pots, pans, and cookware from all manufacturers
when the only issue raised by a shipper or a carrier is the density of 10-inch Revere frying pans.

87 On the same day, EC-MAC Motor Carriers Service Association, Inc., filed a statement
concurring in the views of Rocky Mountain Tariff Bureau, Inc.

% In his reply statement at 8-9, William G. Pugh asserts that light density commodities
tend to exhaust available space in trucks before they reach their load weight limit and that class
ratings must reflect this.
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Rebuttal Comments. On April 21, 2005, rebuttal comments were filed. Comments
supporting renewal were filed by: HGCBC; Middlewest Motor Freight Bureau, Inc.; NCC;
Pacific Inland Tariff Bureau, Inc.; Rocky Mountain Tariff Bureau, Inc.; and SMCRC.
Comments opposing renewal, or, alternately, favoring conditions, were filed by: DOT;
NASSTRAC/NITL; and Acuity Brands Lighting. NASSTRAC/NITL challenged NCC’s study
developed to show that class rating increases have not been more frequent than decreases,
arguing that: (1) it failed to analyze dockets that involved both increases and decreases in
classification ratings; and (2) it did not consider the last 5 years of NCC’s operations.

II. STB Ex Parte No. 656 (Sub-No. 1)

There were two rounds of comments in STB Ex Parte No. 656 (Sub-No. 1). The parties’
positions and major arguments are summarized below.

Opening Comments. Opening comments were submitted by: Acuity Brands Lighting;
American Lighting Association; Bohman Industrial Traffic Consultants, Inc.; Congressman Nick
J. Rahall, II; Freight Transportation Consultants Association, Inc.; Genlyte; Holtkoetter
International, Inc.; NASSTRAC; National Confectioners Association; National Electrical
Manufacturers Association; Pacific Coast Lighting; DOJ; and DOT. All of these comments
opposed renewal of NCC’s agreement, or supported renewal only with conditions, except for the
supporting comments of Bohman Industrial Traffic Consultants, Inc., and Congressman Nick J.
Rahall, II.

NCC'’s opponents continued to argue that NCC proceedings are biased against shippers,
illustrating some of their arguments by discussing specific NCC dockets involving lighting
products,” ceiling fans with and without lighting fixtures,” tobacco products,” and candy and
gum.” One allegation was that upward bias in ratings is inevitable because NCC is controlled
by carriers and carriers have no financial incentive to propose reclassifications that result in
lower ratings. NASSTRAC renewed its argument that NCC’s density guidelines are a source of
bias against shippers and added an allegation that rated densities can be overstated when
commodities of differing density are mixed and moved on the same pallet.”” NASSTRAC also

%" See the comments of: Acuity Brands Lighting, American Lighting Association;
Genlyte; Holtkoetter International, Inc.; National Electrical Manufacturers Association; and
Pacific Coast Lighting.

%0 See NASSTRAC Comments.
o1 See Freight Transportation Consultants, Inc Comments.
92 See National Confectioners Association Comments.

% NASSTRAC attributed this problem to an NCC rule supposedly requiring that, when
different articles are combined or attached to each other for shipment, the charge reflect the class
for the highest classed article of the combination. See NASSTRAC’s comments, at 6.
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renewed its argument that the scope of NCC proceedings can be unduly broad, supporting its
position by pointing to a docket involving ceiling fans with lighting fixtures.”* Another
complaint was that NCC wears down opponents by repeatedly bringing requests for increased
ratings even though the transportation characteristics of the commodities at issue had allegedly
not changed.

The Freight Transportation Consultants Association, Inc. (FTCA) focused on NCC’s
Value Guidelines.” According to FTCA, the Value Guidelines are subject to misuse because
they imply that classification ratings may be increased for shipment values that exceed a carrier’s
loss and damage limit. FTCA noted that a liability limit of $25 per pound often applies. FTCA
pointed to two classification dockets where NCC was persuaded to disregard the class ratings in
the Values Guidelines after shippers noted that carrier liability limitations would prevent
shippers from recovering the shipment values corresponding to the ratings in the guidelines.

DOJ’s comments recognized the usefulness of freight classification but oppose continued
antitrust immunity for NCC. According to DOJ, a classification system such as NCC’s can
provide useful information concerning the transportation characteristics of commodities and
framework of reference that can simplify the process of quoting and negotiating rates. After
recognizing these benefits, DOJ stated that NCC should be subjected to the same antitrust
scrutiny that applies to other industries adopting classification systems or standards. DOJ noted
that, if NCC were to seek greater certainty regarding potential liability, it can take advantage of
the Antitrust Division’s business review procedure. DOJ refrained from commenting on the
likely outcome of such a review, stating only that it “would depend on all relevant
circumstances, including the methods used for classification, the factors considered, the decision-
making process, and whether immunity for collective ratemaking is renewed [footnote
omitted].””°

% In that docket, a shipper asked NCC to create a new classification that would
encompass shipments of ceiling fans with or without lighting fixtures and replace the existing
classification encompassing ceiling fans alone. NASSTRAC argues that the NCC’s staff
improperly sought a broad range of information about the density and other transportation
characteristics of shipments of ceiling fans with and without lighting fixtures and that NCC
should have ruled simply that “ceiling fans” includes shipments with or without lighting fixtures,
without changing the existing ratings.

> NCC’s Value Guidelines present a scale of class ratings corresponding to a range of
shipment values per pound. The ratings range from 50 for a value/pound of $.99 to 500 for a
value/pound of $122.02. The Value Guidelines scale appears in NCC’s statement of its Policies
and Directives, which is reproduced in Appendix A of the statement of Freight Transportation
Consultants Association, Inc., filed on November 18, 2005, and on NCC’s website at
www.nmfta.org.

% DOJ Comments, at 5.

-33 -



STB Ex Parte No. 656, et al.

To deal with the alleged problems discussed above, NCC’s opponents, with NASSTRAC
taking the lead, suggested reforms in the event that the Board opts to continue antitrust
immunity, as follows: (1) grant voting rights to shippers; (2) create an advisory group of
shippers and carriers to work out changes in NCC procedures and standards; (3) outsource
classification to an academic institution; (4) eliminate the nonlinear density scale in NCC’s
Density Guidelines; (5) amend NCC’s Value Guidelines to require that, in applying its Value
Guidelines, NCC must adopt whatever liability limit that is found in the docket record to apply to
the commodity at issue, rather than its market value (FTCA’s proposal); (6) terminate rules that
allegedly inflate the class rating when commodities of differing density are mixed and moved on
the same pallet; (7) require NCC to make its enquiries as narrow as possible; and (8) require that
carriers proposing a classification change make a prima facie case for change, with supporting,
accessible documentation, before a proceeding is initiated and shippers are required to submit
information.

NCC’s Reply. On December 22, 2005, NCC filed its reply comments. NCC argued that
neither its procedures nor the arbitration process favors the carriers. According to NCC,
participation in its dockets is not difficult or expensive for shippers because they need only
provide representative information concerning the recognized characteristics of their shipments
and shippers are given ample opportunity to provide this information. NCC submitted comments
from three shippers, an association of shippers, and two shipper consultants supporting NCC and
the classification process. NCC opposes NASSTRAC’s proposals to create an advisory group of
shippers and carriers to work out changes in NCC procedures and standards, to outsource
classification to an academic institution, and to grant voting rights to shippers.

NCC disputed assertions that NCC’s dockets burden shippers by being unduly broad.
NCC maintains that the classification process inevitably involves some complexity, in that:
(1) classifications may not be created or changed without studying the transportation
characteristics considered to be relevant by the Board; and (2) classifications cannot feasibly be
created for single articles within a commodity group (for example, 10-inch Revere frying pans
within a broader “pans” commodity group). NCC disputed NASSTRAC’s assertion that it
automatically requests information as to all transportation characteristics of all types of a
commodity when only one transportation characteristic of a particular commodity is at issue and
states that NASSTRAC provided no example where this has actually occurred.

NCC defended the nonlinear scale in its Density Guidelines against NASSTRAC’s
allegation that it biases NCC proceedings in favor of classification increases. According to
NCC, the relationship between density and transportability is inherently nonlinear. NCC also
argued that it is proper to have a density scale that allows carriers to maintain their revenues as
the density of commodities decreases. NCC updated an analysis of classification actions
undertaken during the prior review cycle to include information about year 2005.
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NCC defended its Value Guidelines against FTCA’s proposed amendment to keep them
from being used to increase classification ratings when shipment values exceed a carrier’s loss
and damage limit. NCC maintained that shipper liability limitations in motor carrier ratemaking
tariffs should have no relevance to the establishment of a proper classification, reasoning that
(1) what really matters in commodity classification is the potential risk of loss from
transportation of a commodity (without tariff limitations) and (2) market value per pound is a
recognized factor to be considered in estimating such risk. NCC maintained that FTCA’s
proposal is unworkable because motor carrier loss and damage limits vary significantly from the
$25 per pound claimed by FTCA to be typical.

NCC discussed each of the specific dockets cited by shipper interests as illustrating the
need for reform. NCC argued that the Board’s procedural guidelines were followed in each
docket and that the complaining shippers have not pursued the available remedies of arbitration
and Board review.”” As to the controversial year 2004 lighting products docket, NCC argued
that: (1) it had to rely on its own comprehensive “raw data” on the transportation characteristics
of the shipments being studied because the industry did not submit raw data; (2) NCC was not
obliged to show that the transportation characteristics of lighting products had changed; (3) the
pre-existing classification did not reflect the wide range of densities for lamps and lighting
fixtures; (4) NCC has adopted similar re-classifications to reflect wide density ranges in dockets
involving other goods, one of which was upheld by the Board;’® and (5) the new classification
includes class reductions as well as increases and now allows shippers to obtain lower freight
charges by “bumping.”” Concerning the year 2005 docket involving ceiling fans with attached
lights, NCC responded that the staff investigation did not encompass a change that was broader

" In particular, NCC stated (Comments, at 55):

Since the NCC’s current Section 5a Agreement became effective, a total of 147
classification proposals have been considered and acted upon by the NCC and its
Classification Panels. Arbitration was not sought in connection with any of these
actions; not by NASSTRAC or anyone else [footnote omitted]. In fact, as already
discussed herein, the lighting industry pointedly eschewed arbitration. And no
one has challenged any classification action to the STB via protest or complaint.

% NCC cited Protest and Petition for Suspension and Investigation (National Motor
Freight Classification), STB Docket No. ISM 35007 (STB served Jan. 20, 2000), at 2, a
proceeding involving textiles.

% “Bumping” allows shippers to artificially add weight to a shipment to decrease its
classification rating by increasing its density. Increased weight will ordinarily lead to a higher
charge, if nothing else changes. However, if the shipment is on a class density borderline, the
charge-increasing effect of the increased weight may be more than offset by the charge-
decreasing effect of the decreased classification rating, and the final result may be a lower
charge.
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than that sought by the carriers, that NCC staff worked closely with shippers, and that NCC
twice voluntarily postponed a decision to allow analysis of data submitted by shippers.

Responding to the comments of DOJ, NCC noted that in 1980 DOJ advised the Motor
Carrier Ratemaking Study Commission that freight classification would be vulnerable to antitrust
attack absent immunity and cites an article from an American Bar Association publication in
support of this position.

Supplemental Pleadings. On March 24, 2006, NCC, having been granted permission by
the Board, filed Supplemental Reply Comments responding to a letter dated February 21, 2006,
from five members of Congress urging the Board to terminate NCC’s antitrust immunity.'*
NCC’s reply focused on defending recent increases in the classification ratings of candy.'"!

ITI. Section 5a Application No. 46 (Sub-No. 20)

SMCRC filed initial and rebuttal statements in support of its request. Reply comments in
opposition to SMCRC were filed by DOT, NITL, and two regional rate bureaus, Rocky
Mountain Tariff Bureau, Inc. and EC-MAC Motor Carrier Service Association, Inc.

1% The five members of Congress were: Representative Danny K. Davis, Representative

Charles W. Dent, Representative Rahm Emanuel, Representative Paul E. Gillmor, and
Representative Ralph M. Hall.

1% The Board also received a letter from Representative Nick J. Rahall II, urging the
Board to reach a decision and defending NCC’s antitrust exemption.
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Two shipper organizations, The National Electrical Manufacturers Association and the
National Small Shipments Traffic Conference, Inc., filed reply comments supporting SMCRC
subject to conditions, as follows: (1) collection of the full (undiscounted) SMCRC class rates
would be presumptively unreasonable; (2) SMCRC must continue the 20% class rate reduction
that the bureau adopted to address the Board’s earlier expressed concerns over inflated collective
rates and to increase this discount if other bureaus do not survive; (3) SMCRC must adopt
procedures to increase the participation and rights of shippers in internal bureau proceedings
(similar to the procedures that the Board forced on the National Classification Committee in
another proceeding); (4) the Board would review SMCRC’s agreement after 3 years, rather than
the 5-year maximum period allowed by statute; (5) the Board would adopt reporting conditions
(noted below'*); and (6) the Board would take steps to help to ensure reasonable pricing of
SMCRC’s Czar-Lite service.

On October 27, 2004, the Board held an oral argument. The transcript is available on the
Board’s web site at www.stb.dot.gov.

192 In addition to a fallback 3-year review, DOT would require SMCRC to report on the
number of bureaus still existing, the number of its members, the range and weighted average of
discounts offered by its members, and would allow others to respond to these reports.
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